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UNITED STATES COURT OF APPEALS 
IN THE SECOND CIRCUIT 
_________ _ x 


GIUSEPPE MARINO, 

Pe titione r, 

-against- 

IMMIGRAT ION & NATURALIZATION SERVICE, 
UNITED STATES DEPARTMENT OF JUST ICE, 

Respondent. 


BRIEF FOR PETITIONER 

PRELIMINARY STATEMEN T 

This petitioner seeks review of a decision of thè Board of 
Immigration Appeals dated Aprii 30, 1975, which denied thè pe- 
titioner's application for permanent residence, made during his 
deportation proceedings, holding that he was an excludable alien 
having been convicted of a crime involving moral turpitude, and 
thereby found him deportable. The jurisdiction of this Court, 
in this matter is provided for under Public Law 87"301, 8 U.S.C. 


1105(a). 

PERTINENT PR0VISI0NS OF THE STATUTES INVOLVED 

l 

Section 212 of thè Immigration and Nationalitv Act . (8 U.S.C. 
1182), provides: 


"(a) Except as otherwise provided in this 
Act, thè following classes of aliens shall 
be ineligible to receive visas and shall be 
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excluded from admission into thè United 
States: 

(9) Ali ens who have been convicted of a 
crime involving moral turpitude (other than 
a purely politicai offense), . . . 

Any alien who would be excludable because 
of thè conviction of a misdemeanor classi- 
fiable as a petty offense under thè pro- 
visions of section 1(3) of title 18, United 
States Code, by reason of thè punishment 
actually imposed, ...may be granted a visa 
and admitted to thè United States if other- 
wise admiss ible... 

United States Code . Title 18 . Section 1 . provides: 

" Offenses classified 

Notwithstanding any Act of Congress to thè contrary 

(1) Any offense punishable by death or im- 
prisonment for a term exceeding one year is 
a felony. 

(2) Any other offense is a misdemeanor. . . 

(3) Any misdemeanor, thè penalty for which 
does not exceed imprisonment for a period 
of six months or a fine of not more than 
$500, or both, is a petty offense." 

Artide 642 of thè Italian Penai Code , as translated by thè 

Government, Exhibit #9A, provides: 

"(Fraudulent destruction of one's property 
and fraudulent mutilation of one's own body). 

Whoever, for thè purpose of gaining for him- 
self or others thè premium of insurance 
against accidents, destroys, disperses, de- 
teriorates, or hldes objects of his own 
property, is punished with prison of six 
months to three years and with a fine up 
to 400,000 lire. 
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...|f thè perpetrating person carries out 
such intent, thè penalty is increased." 

Title 22 of thè District of Columbia Code : 

Chapter 4- ARSON 


" Section 22-402. Burning one's own propert' 
with intent to defraud or injure another. 


Whoever malicìously burns or sets fire to 
any dwelling, shop, barn, stable, store or 
warehouse or other building, or any steam- 
boat, vessel, canal boat, or other water- 
craft, or any goods, wares, or merchandise, 
thè same belng his own property . in whole 
or in part, with intent to defraud or in¬ 
jure any other person, shall be imprisoned 
for not more than fifteen years.“ (Emphasis 
supplied,) 

" Section 22-403. Haiìcious burning. destruc - 
tion. or iniurv of another 1 s movable property 

Whoever maliciousiy injures or breaks or des- 
trous or attempts to injure or break or des- 
troy, by fire or otherwise, any public or 
private property, whether reai or personal, 
not his own . of thè value of $200 or more, 
shall be flned not more than $5,000 or shall 
be imprisoned for not more than ten years, 
or both, and if thè value of thè property be 
less than $200 shall be fi ned not more than 
$1,000 or imprisoned for not more than one 
year, or both," (Emphasis supplied.) 


-W- 


\ 
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ISSUES PRESENTED FOR RFVjFW 

I. 

Whether, with respect to deportabi1ity, thè guilty verdict 
under Artide 642 or thè Italian Penai Code constituted a con - 
viction of a crime involving moral turpitude; and if so, should 
it be classified under thè petty offense exception to thè statute 
as a misdemeanor. 

I I. 

Whether there was a conviction in view of thè generai am* 
nesty which extinguished petitioner's pending appeal. 

THE FACTS 

The petitioner, Giuseppe Marino, was admitted to thè United 
States as a non-irmiigrant for pleasure on October 4, 1971. On 
May 22, 1972 thè Government commenced deportation proceedings 
against him as a visitor who had overstayed thè period of time 
allotted to him. During thè course of these deportation pro¬ 
ceedings he made application for permanent residence under 
Section 245 of thè Immigration and Natlona>ity Act (8 U.S.C. 
1255), based on a previously approved visa petition filed by 
his sister, a Citizen of thè United States. He met all of thè 
requirements except one: before coming to thè United States, 
on December 6, 1962, he was found guilty in Ribera, Italy of 
violating Artide 642 of thè Italian Penai Code, by thè locai 
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poi ice magistrate. Artide 642 makes it a punishable crime to 
destroy disperse, deteriorate, or hide "objects of his own prop- 
erty..." "for thè purpose of gaining for himself or others thè 
premium of insurance against accidents." 

Giuseppe Marino, who has consistently denied thè charges 
brought against him, was then sentenced to a suspended six month 
sentence and fi ned 100,000 lira - according to thè Board, this 
sum was thè equivalent of about $160. At thè time thè decision 
was rendered he took an immediate appeal. During thè pendancy 
of this appeal, a generai presidential amnesty was declared on 
January 24, 1963, which included thè petitioner. This had thè 
effect of extinguishing his appeal. (Exhibits 7 and 7A, under 
Item #27 of thè Admi n i st rat i ve Record; see also Artide 151 
of thè Italian Penai Code.) 

On February 9, 1973 Immigration Judge Cohen held that thè 
above Italian verdict constituted thè conviction of a crime in- 
volving moral turpitude rendering him ineligible to receive a 
visa under Section 212(a)(9) of thè Immigration and Nationality 
Act, 8 U.S.C. Il82(a)(9). He thereby denied thè application 
for permanent residence and held that thè petitioner was de- 
portable. Further, it was held that thè- crime did not fall 
withln thè petty offense exception to thè debarring provision 
as a mlsdemeanor since thè pertinent provision of thè Italian 
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Code "...appears to fall under (Title) 22-(Section) 402...", 
an arson provlsion of thè Oistrlct of Columbia Code, which 
provides for a maximum punishment of 15 years imprisonment. 

He refused to make comparison to any other section of thè 
Oistrlct Code. 

On appeal before thè Board of Irmiigration Appeals, in a 

decision rendered on Aprii 30, 1975, thè Board concurred with 

thè immigration Judge, holding that: 

"Section 22-402 of thè Oistrlct of Columbia 
Code Is thè provision most nearìv equivalent 
to thè Italian statute under which thè respon- 
dent was convicted." (Emphasis supplied.) 

(At page 4 of thè Board's opinion; See Appendix), 

The Italian record of conviction was introduced during thè 
deportation hearing. (See: Exhibit 7 and 7A; Item #27 of thè 
Administrative Record.) These exhibits were considered by both 
thè Immigration Judge and thè Board of Immigration Appeals. It 
includes not only thè charge but thè findings "In Fact and L«'V 
made by thè Italian poi ice magistrate in arriving at his decision. 

The petitioner, a tenant farmer, was "...accused of thè 
crime under Art. 642 of thè Penai Code, of having, In order to 
obtain for himself thè disaster insurance involved, dld destroy 
by means of fire, thè roof of a farmhouse owned by Vito Lo Case io 


rented by thè defendant . in additlon to an undetermined number 
of beehives owned by said defendant." (Emphasis supplied.) 
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The magistrate found, on thè basls of a poi ice Investiga* 
tion and testimony of a neighbor, that there was In fact, no 
beehives. The magistrate stated that it was "made precisely 
clear that Marino could not have possessed such beehives." 

The magistrate, in find thè petitioner guilty, concluded 
that "...in view of thè evldence, there emerqed thè complete 
non-ex istence of thè damages eia inned by thè defendant." 


ARGUMENT 


POI NT 


BOTH THE IMMIGRATI0N JUOGE WHO 
PRESIDED OVER THE DEPORTATION PRO- 
CEEOINGS AND THE BOARD OF IMMIGRA- 
TION APPFALS CLEARLY ERRED WEN 
THEY INSISTED ON EQUATING ARTICLE 
642 OF THE ITALIAN PENAL CODE WITH 
TITLE 22, SECTION 402, AN ARSON 
/ PROVISION OF THE DISTRICT OF COLUM- 

B IA CODE. _ 

Traditionally, thè courts have held that deportation stat- 
utes must be strictly construed. Rosenbert v. Fleuti . 374 U.S. 
449 (1963); Bonetti v. Rogers . 356 U.S. 691 (1958); Costei lo v. 
INS . 376 U.S. 120 (1964). 

This Court recently confirmed this principle in Lennon v. 
INS . Docket No. 74-2189 (2 Cir., decided October 7, 1975). 
Lennon who, 1ike this applicant, had made application for perm- 
anent residence during his deportation proceedings, had been 


■ 
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he 1d lo be ineligible to receive a visa as being excludable be- 

cause of a foreign narcotics conviction, Section 212(a)(23) of 

thè Immigration and Nationality Act, 8 U.S.C. 1182 (a)(3). In 

reversing thè Board this Court stated at page 150: 

"...It is settled doctrine that deportation 
statutes must be construed in favor of thè 
alien. 

'(S)lnce thè stakes are considerable for thè 
Individuai, wi 1 1 not assume that Congress 
meant to trench on his freedom beyond that 
which is required by thè narrowest of several 
posslble meanings of thè words used, Fonq 
Hawjan v. Phelan . 333 U.S. 6, 10 (1948)."' 

The issues in thè instant case must be resolved by thè 
rules of statutory construction. It is contended that neither 
thè Immigration Judge who conducted thè deportation proceedings 
nor thè Board of Immigration Appeals who reviewed his deeision 
gave this petitioner a proper construclion of thè statutes in- 
volved, considering they converted a minor violation of thè 
Italian law involving a six month suspended sentence and a $ 160. 
fine into what amounts to an arson conviction under thè Districi 
of Columbia Code, a crime whose maximum punishment is fifteen 
(15) years imprisonment. 

In detern.ining whether a foreign crime falls within thè 

petty offense exception to Section 241(a)(9), i.e., as a mis- 

1 

demeanor, "any offense other than one punishable by death or 


V 
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imprisonment for a term exceeding one year", reference is made 
first to Title 18 of thè United States Code in search of an 
equivalent crime. Failing this, reference is then made to 
Title 22 of thè District of Columbia Code. 

In following this formula as authorized by Giammario v. 

Hurnev . 311 F.2d 285 (3 Cir. 1962) in thè instant case, thè 
Board said: 

"There is no crime equivalent to Artide 
642 in Title 18 of tne United States Code. 

We agree with thè Immigration Judge that 
section 22-402 of thè District of Columbia 
Code is thè provision most nea !y equiva ¬ 
lent to thè Italian statute under which 
thè respondent was convicted ." (At page 
4 of thè Board's decision; emphasis sup- 
plied.) 

Section 22-402 is one of thè provisions of thè arson stat¬ 
ute of thè District Code. By no stretch of thè imagination is 
Artide 642 of thè Italian Penai Code an arson provision. The 
Italian statute does not mention burning. Italy does have a 
statute making arson a crime. See Artide 423 of thè Italian 
Penai Code. |f it had been thè purpose to punish this petitioner 
for arson he could have been prosecuted under that provision. 

Section 22-402 of thè District of Columbia Code provides 
that "Whoever maliciously burns or sets fi re to any dwelling, 
shop, barn..., thè same being his own property . ...shall be 
imprisloned for not more than fifteen years." (Emphasis supplied). 








Ownership ìs an essential element of this crime, as rec- 
ognized by thè courts of thè District of Columbia. See: Ki1lens 
v. U.S. . 263 A.2d 44 (OCA 1970), and Gurley v. U.S. . 308 A.2d 
785 (OCA 1973), as concerns thè succeeding section, 22-403, to 
be discussed infra. 

The Italian record of conviction, made a part of thè record 
below, as Exhibits 7 and 7A (#27 in thè Administrative Record) 
and considered by both thè Immigration Judge and thè Board of 
Immigration Appeals contains not only thè charge but certain 
findings "In Fact and Law" made by thè poi ice magistrate in 
arriving at his decision. 

From this record it appears that this petitioner, a tenant 
farmer, reported a fire to thè poi ice, claiming thè loss of cer¬ 
tain insured beehives. He was subsequently charged with a vio- 
lation of 642 of thè Italian Penai Code: 

"Whoever, for thè purpose of gaining for him- 
self or others thè premium of insurance acci- 
dents...destroys... objects of his own property . 
is punished with prison of six months to three 
years and with a fine of up to 400,000 lire." 

He was specificai1y charged with destroying "by means of 
fire, thè roof of a farmhouse owned by Vito Lo Case io and rented 
by thè defendant, in addition to an undetermined number of bee¬ 
hives owned by said defendant." 


In finding thè petitioner guilty of thè charge, thè record 
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shows that thè magistrate predicated this conclusion entirely 
on thè fact that there were no beehives: "...there emerged thè 
complete non-existence of thè damages claimed by thè defendant." 
(At page 2 of thè record of conviction.) 

Therefore, Section 22-402, which proscribes thè malicious 
burning of one's own property is not applicable here. 

In fact, it would seem that thè guilty verdlct contravened 
thè Italian statute and thè charge drawn therefrom also, since 
that statute proscribes thè destruction "of his own property." 
This is particularly frustrating since his pending appeal was 
extinguished by a generai amnesty. However, a conviction void 
on its face under thè law of thè locai jurisdiction can be dis- 
regarded for immigration purposes. Wi1son v. Carr , 41 F.2d 704 
(b Cir. 1930); Freisiinqer v. Smith . 41 F.2d 707 (7 Cir. 1930). 

As indicated, Section 22-402 makes it a crime to burn one's 

own property. The succeeding section, 22-403 provides that: 

"Whoever maliciously injures or breaks or des- 
troys...by fire or otherwise...property...not 
his own ...shai 1 be fi ned not more than $5,000 
or shall be imprisioned for not more than ten 
years, or both, and if thè value of thè prop¬ 
erty be less than $200 shall be fined not more 
than $1000 or imprisoned for not more than one 
year, or both." 

The latter provìsion would constitute a misdemeanor, placing 
thè petitioner within thè petty offense exception to thè statute. 









It is not clear from thè record of conviction what thè exact 
damages were. The poi ice magistrate referred to "approximately 
150,000 liras." Where there is an ambiguity, it should be re- 
solved in thè petitioner's favor. Lennon v. 1NS . supra . Cer- 
tainly where there is a choice between a felony and a misde- 
meanor, petitioner should receive thè benefit of thè doubt. 

This petitioner was never charged with thè specific charge 
of thè crime of arson. That was noi thè gravamen of thè charge. 
Certainly he was not guilty of fraud because thè crime was never 
consumated. He never received anything of value. This was 
mere 1y a scheme or an attempt to do something. A closor analogy 
to thè District Code would be a violation of attempting to ob- 
tain money under false pretenses, a misdemeanor. The offense 
of false pretenses is defined in Section 22 — 1301 of thè District 
Code and attempts to commit crimes are covered by Section 22-103. 
See: Copper v. U.S. . 123 A.2d 918. (Frosecution for attempting 

by false pretenses to obtain money from an insurance company on 
a fraudulent claim for stolen furs.) 

Then too, since thè Italian proceedings were a poi ice matter 
involving an aileged false report to them, a closer equivalent 
might be covered by Title 4-150a of thè District Code, which 
makes it a crime to make a false or fictitious report to thè 
poi ice, thè maximum punishment for which is a $300 fine and im- 


prisonment for 30 days. 
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POI NT I 


THE EXTINGUISHED APPEAL DEPRIVED THE 
ITALIAN GUILTY VERDICT OF THAT FINAL* 
ITY NEEDED TO CONSTITUTE A CONVICTION 
WITHIN THE MEANING OF THE STATUTE. 


This petitioner took an immediate appeal at thè time thè 


guilty decision was rendered on December 6, 1962. However, be- 


fore his appeal could be heard he became thè subject of an un- 


solicited generai amnesty, thè "Presidential Decree of Amnesty 


of January 24, 1963, for which reason (thè appeal) must be de- 


clared ext inguished." (Part of Exhibits 7 £• 7A of thè Record). 


Artide 151 of thè Italian Penai Code provides for automatic 


extinction of thè offense when an amnesty is g. ited. 


The Board has long held that foreign amnesties may be ig- 


nored for purposes of deportation, citing U.S_^ v. Smith, 17 F.2d 


534, (2 Cir. 1927). 


But there is more bere than just an amnesty. The amnesty 


• had thè effect of depriving thè petitioner of his right to 


appeal. 


In Pino v. Landon . 215 F.2d 237 (1 Cir. 1954), thè alien's 


case was put "on file", apparently in perpetuity. The court, 


while recognizing thè principle that collateral judtcìal action 


normally awaits appellate renew before thè proceedings could be 


consldered final, held that thè Government, was not required 


to "wait forever." 
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w . 








The Supreme Court in reversing, in a per curiam opinion. 


stated: 


"On thè record here we are unable to say 
that thè conviction has attained such 
finality as to support an order of depor- 
tation withln thè contempiation of Sec. 

241 of thè Immigration and Nationality 
Act, The judgment is reversed." 349 
U.S. 901 (1955). 

See also Wi11 v. iNS . (7 Cir, 1971), involving an appeal 
from a narcotics "conviction", in which thè Pino case is dis- 
cussed, 

It is evident that thè right of appeal is extremely im- 
portant in Italy and thè United States, in administrative and 
judicial proceedings. Por example, see In Re Minq . 469 F.2d 
1352 (7 Cir, 1972), attorney disbarred auring thè pendancy of 
his appeal from conviction. 

In thè instant case thè petitioner was completely deprived 
of his right to appeal, by thè generai amnesty which exonerated 
him. Under thè circumstances can it be said that his Italian 
"conviction" vas of sufficient finality to serve as thè basis 


for his deportation? 
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CONCLUSION 

WHEREFORE, it is respectfu11y requested that this Court 
rule that thè decision of thè Board of Immigration Appeals 
holding thè petitioner deportable is in error thereby permitting 
thè petitioner to successfully proceed with his application for 
permanent residence. 

Respectfully submitted, 

THOMAS A. CHURCH 

Attorney for Petitioner 









ORDER TO BE REVIEWEO 


UNITED STATES DEPARTMENT OF JUST ICE 
BOARD OF IMMIGRATION APPEALS 
WASHINGTON, D.C. 20530 

File: A19 499 685 - New York Apr 30, 1975 

In re: GUISEPPE MARINO 
IN DEPORTATION PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Mario M. De Optatis, Esquire 

253 Broadway 

New York, New York 10007 

ON BEHALF OF l&N SERVICE: I rving A. Appleman 

Appellate Trial Attorney 

CHARGES: 

Order: Sec. 24l(a)(2), l&N Act (8 U.S.C. 1251 
(a)(2)) - Nonimmigrant visitor - 
remai ned longer 

APPLICATION: Adjustment of status pursuant to section 
245, Immigration and Nationality Act* or, 
in thè alternative, voluntary departure 

This ?s an appeal from thè January 30, 1973 decision of 
thè immigration judge, made at a reopened hearing, in which he 
reaffirmed an earlier decision finding thè respondent deportable, 
denied thè respondent's application for adjustment of status on 
thè ground that he was excludable under section 212(a)(9) of thè 
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Order to be Reviewed 

Immigrati ion and Nationality Act as a person who had been con- 
victed of a crime involving moral turpitude, and regranted thè 
privilege of voluntary departure. We agree with thè immigration 
judge's excellent opinion; thè appeal wiil be dismissed. 

The respondent, a native and citizen of Italy, has appiied 
for adjustment of status on thè basis of an approved fifth pref- 
erence visa petition filed on his behaif by his sister. Standing 
in thè way are thè foliowing facts. On December 6, 1962 thè 
respondent was convicted in Italy under Artide 642, Italian 
Penai Code, of fraudulent destruction of his own property. ]_/ 

He was sentenced to six months in prison and a fine of 100,000 
lire, thè equivalent of $160 at that time; thè sentence was sus' 
pended for five years. He appealed thè judgment on thè day it 
was rendered. However, on March 8, 1963 thè Italian court de- 
dared it "unnecessary to proceed . . .[with thè appeal] by 
reason of thè extinction of said crime foliowing amnesty." (Ex. 

7.) 

On appeal counsel contends that thè conviction on thè basis 

of which thè respondent has been found ineligible for adjustment 

]_/ Whoever, for thè purpc e of gaining for himself or others thè 
premium of an insurance against accidenti, destroys, disperses, 
deteriorates or hides objects of his own property, is punished 
with prison of six months to three years and with a fine up 
to 400,000 lire. . . . (Ex. 9A trans1ation.) 
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of status lacks thè requisite finality, because a direct appeal 
from thè conviction was pending when a presidential decree of 
amnesty extinguished thè crime, cutting off thè respondent's op- 
portunity to vindicate himself on appeal. He States that thè 
right to appeal a conviction is a basic right, and he cites sev- 
eral New York State cases and Wi 11 v. |ns. . 447 F.2d 529 ( 7 Cir. 
1971). In Wi11 thè court held that as long as a direct appeal 
was pending from thè alien's conviction, thè alien had not been 
"convicted" with thè equisite finality to support deportation. 
Counsel further asserts that even if there was a final conviction 
thè comparable crime in thè United States is a misdemeanor clas- 
sifiable as a petty offense and therefore an exception to section 
212(a)(9) of thè Act. 

It has often been held that a foreign amnesty or pardon is 
ineffective to prevent exclusion or deportation. U.S. ex rei . 
Palermo v. Smith , 17 F.2d 534, 535 (2 Cir. 1927); Matter of Adamo 
10 I&N Dee. 593 (BIA 1964); Matter of B- , 7 l&N Dee. 155 (BIA 
1956); Matter of M-, 9 l&N Dee. 132, 134 (BIA I960); Matter of 
G- , 5 l&N Dee. 129 (BIA 1953). Moreover, in Wi11 v. |ns. , supra , 
thè conviction, thè finality of which was in issue, was thè basis 
for thè finding of deportabi1ity. The burden was on thè Immi- 
gration and Naturaiization Service to prove deportabi1ity by 
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clear, convincing, and unequivocal evidence. Woodby v. J_NS, 

385 U.S. 276 (1966). In thè instant case, however, deportabi1ity 
is conceded. The question of thè finality of thè conviction has 
arisen in thè contexc of an application for adjustment of status. 
An applicant for adjustment of status bears thè burden of prov- 
ing that he is eligible for such reiief and that dlscretion 
should be exercised in his behalf. 8 C.F.R. 242.17(d); Cabrerà 
v. INS , 415 F.2d 1096 (9 Cir. 1969); Montemurro v. INS, 409 F.2d 
832 (9 Cir. 1969). The respondent's appeal is no longer pending. 
His conviction appears to us to be final; he has not proven to 
us that it was not. Furthermore, even if, as counsel contends, 
thè Italian procedure of dismissing pending appeals upon thè 
granting of amnesty deprives persons such as thè respondent of 
rights that are considered basic in American law, there is no 
requirement that a foreign conviction must conform to rights 
guaranteed by statute in thè United States. C_f. Matter of 
Gutierrez , Interim Oecision 2234 (BIA 1973); Matter of M- , 
su P ra « We agree with thè immigration judge that thè respondent's 
conviction was final for immigration purposes, 

Counsel maintains that in determining whether thè crime 
In question was a felony or a misdemeanor, thè Immigration judge 
erred In his cholce of an equlvalent United States crime. The 
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immigration judge found Artide 642 of thè Italian Penai Code 
to be most comparable with District of Columbia Code 22-402 (not 
22-401, as counsel erroneously asserts), burning one's own prop- 
erty with intent to defraud or injure another. 2/ Counsel com- 
pares thè crime with thè New York crime of reckless endangerment 
of property. 

To determine whether a crime committed in a foreign country 
should be classified as a felony or a misdemeanor, thè offense 
is examined in thè 1 ight of thè maximum punishment imposable for 
an equivaient crime described in Title 18 of thè United States 
Code or, if an equivaient offense is not found there, Title 22 
of thè District of Columbia Code. Giammario v. Hurney . 311 F.2d 
285 (3 Cir. 1962); hatter Grazley . Interim Decision 2194 (BIA 
1973); Matter of T- . 6 l&N Dee. 508, 517 (A.G. 1955). A misde¬ 
meanor is any offense other than one punishable by death or by 
imprisonment for a term exceeding one year. 18 U.S.C. sections 
( 1 ). ( 2 ). 

There is no crime equivaient to Artide 642 in Title 18 

of thè United States Code. We agree with thè immigration judge 

Il Whoever malldously burns or sets fire to any dwelling, shop, 
barn, stable, store, or warehouse or other building, or any 
steamboat, vessel, canal boat, or other watercraft, or any 
goods, wares, or merchandise, thè sartie being his own property, 
in whole or in part, with intent to defraud or injure any othe 
person, shall be imprisoned for not more than fifteen years. 
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that section 22-402 of thè District of Columbia Code is thè 
provision most nearly equivalent to thè Italian statute under 
which thè respondent was convicted. It is claarly a felony, 
carrying a maximum penalty of 15 years in prison. It differs 
from thè Italian statute mainly in that (1) it covers destruction 
by fire only and not by any other means, while thè Italian pro¬ 
vision does not mer‘ion thè means of destruction; and (2) it 
rrakes no specific me..cion of insurance. However, there is noth- 
ing on thè face of thè statute to indicate that it would not be 
appiied in a situation where thè property was burned so that thè 
perpetrator couid collect thè insurance. Since thè respondent 
was convicted of a crime involving moral turpitude which was a 
felony, thè petty offense exception to setion 212(a)(9) of thè 
Act is not available to him. 

We find counsel's other contentions to be without merit. 

For thè foregoing reasons we find that thè respondent has 
not sustained his burden to establish that he is eligible for 
adjustment of status under section 245 of thè Act. Accordingly, 
we shall dismiss his appeal. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: Pursuant to thè immigration judge's order. 








__ ■ _ * 
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thè responde .t is permitted to depart from thè United States 
voluntarily with«n such rime and under such conditions as thè 
Distriet Director may direct; and in thè event of failure so 
to depart, thè respondent shail be deported as provided in thè 
immigration judge's order, 

Chairman 

Board Member Irving A, Appleman abstained from consideration 
of this case. 
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Respondent. s 
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TO THE HONORÀBLE JUDCES OF THE UNITED STATES CIRCUIT COURT OF APPEi.iJ» 
FOR THE SECOND CIRCUIT. 

Your Petltloner, Giuseppe Marino, by hia attorney, Thomas A.Ci.urdi 
for hla Petition for Revlev, reapectfully ahowa to thla Court and allego» ti.a 

1. The United States Circuit Court of Appeals for thè Seenne Cir-j 
cult has jurlsdlctlon of this Petltlon for Revlew under thè provtaiona o: 

Tltle 8 U.6.C. Sectlon 1105(a)(2). 

2. Your Petltloner realdes In thè City and State of New York and 
la wlthln thè Dlatrlct of New York. 

3. The Respondent malntalne an office In thè City, County and 
State of New York, wlthln thè Jurlsdlctlon of thla Court. 

4. Your Petltloner la a cltlcan and native of Italy who laai en- 
tered thè United States on October 4, 1971 as a non- Imailgrant visitor. A» 
visitor who overatayed hla allotted time, he waa pleced under deportatlon prò 
dinga. The Petltloner aubaequently applled for adjuatment of status under 
Sectlon 245 of thè Inmlgratlon and Natlonallty Act, 8 U.S.C. 1255 , on thè basi 
of e petltlon flled for hlm by hla brother, a cltleen of thè Unito States, as 
provlded for under Sectlon 203(a)(5), 8 U.S.C. HS3 (a) (5). 

5. Your Petltloner'a application for adjuatment waa denteo o’ctus 
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thè hearing office? delermined he h.»d coiumitted e crime invaivi».g molai •- 
pitude prlor to hie entry end t he re f ore w a» inalimi sibie ad pr .viued by aiii. ja 
212(e)(9) of thè Immigrarion and Nacionality Act, 8 ‘J.S.C. Hb2(a)(9). 

6. It appeart» troni thè Board of I;.imig*at ion Appeal* deciaio.i thau 
thè Petitloner had been convicted on Deceir.ber t>, 1962 in kibera, Italy for 
violatlng Artide 642 of che Italian Code, for fra^dulent ly dealroying hi* owu 


property. 


7. The Board rennered ita decislon od Aprii 30, 1975. 

6. Your Petitloner ha* oe«n ordered lo surrenuer for depor 
on August 13, 1975. 

9. There are a number of discrepaneiei between thè originai ucr i- 
eion end che appellate decieion a» rendered by thè Board of Immigrai ion A.peuu». 
Tha questiona on appeal were not properly adjudicnted, includine Lhe rcliei luj 
whl&h your Petit ioner^. appeare to bo cntitled. In lialy, wlule hi* appeal • aw 
pendìi g thè convlction waa extinguiahed by goveruo.ent amnonry, t.e., by p.v*»- 
dential decree. 


10. The sole i*sues involve thè alleged convlction of thè Petuiutiiri* 
a* a possible bar to hi* seekin.; thè relief, to vhlch ite vould be ordinari!) 
entltled, and whether these iseue* were adequately resolved adminibtrat ivo « 1 


by fact and law. 




» 


WHEREFORE, thè Petitloner prays for Jucigment: 

(a) For a complete review of thè Petitioner ' * deportai io.» 
record, lncluding specificelly his request «or relief; 

(b) For a determlnation in his òjiialf in accordane? with 

thè relief aought, and an Order in connection tneiewith ( 
dlrecting thè Board of Immigration Appeals to coi.yly 
so ab to provide thè Petitloner with thè relief to 
which he is entitled; 

(c) Dlrecting Respondent to stay P#*t it loner ' e deportation I 
during thè pendancy of this review; and 

(d) For such other and further relief as mny oe appropriale. 


Ifcnr yuC' fi 

THOMAS A ChiikCH 

Actorney toc Petitloner 


Dated st New York, New York 
this 12th dey of August, 1975 






* ' . ; . 
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EXCERPTS FROM RECORD OF CONVICTION OF POLICE MAGISTRATE COURT 
OF RIBERA, ITALY 6 AMNESTY (EXHIBIT 7 & 7A) 


★ * ★ 

FREE or» his own recognizance and PRESENT, thè DEFENDANT, 
accused of thè crime under Art. 642 of thè Penai Code, of having, 
in order to obtain for himself thè disaster insurance involved, 
did destroy by means of fire, thè roof of a farmhouse owned by 
Vito Lo Case io rented by thè defendant, in addition to an unde- 
termined number of beehives owned by said defendant. 

In thè territory of Lucca Sicula on Aprii 27th, 1961. 

IN FACT AND IN LAW 

By report of June 1, 1961, thè Carabineers of Lucca Sicula 
presented their denunciation to this jurisdiction, without 
arrest, of Guiseppe Marino, as responsible for thè fraudulent 
distruction of his own property. 

They advised that on Aprii 27th, 1961, Giuseppe Marino had 
voi untarily reported to them that a fire had destroyed thè farm¬ 
house owned by Vito Lo Cascio and rented by thè defendant, to- 
gether with thè land on which it was located, and that said fire 
had, besides, destroyed 174 beehives set up in thè aforementioned 
house, causing aggregate damages of approximate1y 4 million Liras 
covered by insurance. 
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On compì etIng thèir on-site investigation, thè Carabineers 
verified that thè farmhouse rented by Marino had indeed been 
damaged by thè fire which had destroyed thè roof, scorched thè 
walls and straw therein; and that on examination of thè ashes, 
they did not encounter any trace of either honey or wax. 

With thè officiai appraisal having been completed, it was 
verified that thè damages caused by thè fi re in question amounted 
to an aggregate of 250,000 Liras, which sum included 100,000 
Liras for thè presumed destruction of approximately ten beehives, 
of which, however, thè re was no trace. 

★ ★ ★ 

In addition, such belief finds full objective corroboration 
in thè appraisal results, as well as in thè debosition rendered 
to thè Carabineers by witness Gioacchino Corda, confirmed during 
thè proceedings. 

Witness Corda, in fact, stating that he had for approximate1y 
14 years attended to thè cultivation of his father's property 
which bordered on thè land rented by thè defendant, made preci sely 
clear that, although having frequent contact with Marino, even at 
lunch-tlme, on thè property where thè fi re occurred, for approxi- 
mately three years had never noticed thè existence of beehives. 





12 a 


Excerpts from Record 

and that Marino had never communicated to him that he possessed 
any beehives. 

The aforementioned witness made clear to exclude (thè possi- 
bility) that Marino could have possessed such beehives, since 

otherwise, he would have noticed some trace of same on thè prop- 
erty managed by thè defendant. 

Thereupon, in view of thè evidence, there emerged thè com¬ 
plete non-existence of thè damages claimed by thè defendant who 
by once so doing, had no recourse but to pursue his illicit goal 
toward realizing a substantial insurance settlement which would 
permit him satisfactori1y to bear thè expenses relative to his 
imminent emigration, at which thè defense attorney hinted during 
proceedings; clear and unequivocable emerges thè circumstance 
that thè fire in question, in fulfillment of that deprecated 
criminal phenomenon which is in ever-increasing vogue in our 
jurisdiction, was committed solely and exclusively by thè defend¬ 
ant , 

He therefore is pronounced quilty of thè crime of which he 
is accused, and condemned to a penalty deemed just; i.e., six 
months of imprisonment and a fine of 100,000 Lira, in addition 
to trial expenses. 
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* * * 

REPUBLIC OF ITALY 
In thè name of thè Italian People 
The Tribunal of Sciacoa, convened in thè Council Chamber, 
and composed of thè following magistrates: 


1) Or. Francesco Mi 1ite 1 lo 

2) Dr. Giuseppe Plaia 

3) Dr. Rosario Messana 


- President 

- Just ice 

- Just ice 


has pronounced thè following sentence in thè penai case 


AGAINST 


Giuseppe MARINO, son of thè late Lorenzo and of Rosa Bacino, 
born on January 2nd, 1926, in Lucca Sicula and therein residing 
at Via Valle #10, and free on his own recogn izance. 

He is APPEALING thè sentence imposed by thè Poi ice Magistrate 
of Ribera on December 6th, 1962, condemning him to six months of 
imprisonment and a fine of 100,000 Lira, for thè crime under Art. 
642 C.P. (fraudulent destruction of personal property), sentence 
suspended for five years, said crime having been committed on 

Aprii 27th, 1961, in Lucca Sicula. 

|t is understood that thè crime ascribed to thè Appellant 
is included among those foreseen in thè Preisdenti al Decree of 
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Amnesty of January 24th, 1963, N° 5, for which reason same must 
be declared extinguished. 

In accordance with Articles 151 C.P. and 591 A.P.P., and 
on request of thè Public Ministry, this Court 

DECLARES 

ìt unnecessary to proceed in thè matter of thè aforesaid accused 
for thè above-mentioned crime, by reason of thè extinction of 
said crime following amnesty. 

Sciacca, March 8th, 1963. 

President - Signed/ Francesco Mi litei lo 

Justlces - Signed/ G. Plaia 

/ Rosario Messana 

Chancellor - Signed/ G. Bivona 

Filed in this Chancellery on this date. March llth, 1968. 

Chancellor - S/ G. Bivona 

Entered on Aprii 22nd, 1963, 

Chancellor - S/ G. Bivona 

Sentence made effective on Aprii 12th, 1963. 

Chancellor - S/ G. Bivona 

Reviewed by thè Public Prosecutor 

Signature illeg ible 


I 
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UNITE» STATES COURT OF \PPEALS Y 
FOR THE SECOND CIRCUIT 


LUTZ APPELLATE PRINTERS. INC 


GIUEPPE MARINO, 


Petitioner, 


- agamst - 


IMMIGRATION & NATURALIZATION SERVICE, 
UNITED STATES DEPARTMENT OF JUST1CE, 
Respondent. 


Index No. 


Affidavit of Persona! Service 


STATE OF NEW YORK. COUNTY OF 


NEW YORK 


/. James A. Steel e being duly sworn. 

depose and vai that deponent is noi a party to thè action, is over 18 years of age and resides at 

310 W. I46th St., New York, N.Y. 

That on thè 29th dav ofDec. /9 75 afl)l St. Andrews Plaza, New York , New York 

2) 1 St. Andrews Plaza, New York, New York 

deponent served thè annexed Brief and Appendix for Petttioner upon 

1) Thomas J. Cahill U.S ATTNY FOR THE SOU THERN DISTRICT 

2) Mary Mo gover US.S ATTNY FOR IMMIGRATION 

the in this action by delivering « true copy thereof to said individua! 

personallv. Deponent knew thè person so served to he thè person mentioned and descrihed in said 
papers as thè herein. 


Sworn to hefore me, this 29th 
dav of Decemter /975 



. torti 

10 V)9 jO 

"lo- L ‘ i.oun'7 , 

** &:£**>«* 


A l'El 


JAMES A. STEELE 


























